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The undersgned authors of this andyss bring the unique prospective of a collective 136 years of
legd experience representing immigrant workers, mostly in migrant legd services projects. A significant
aspect of thiswork has involved litigation and advocacy with respect to the H-2A and H-2B temporary
worker programs. Experience with these programs, and with theimplementation of the Immigration Reform
and Control Act of 1984, offers sgnificant indght into how the H-5A and H-5B programs proposed in the
McCair/ Kennedy bill might actualy work inthered world. Thisandysisof thelabor provisonsof that bill
was prepared to share those perspectives with labor, immigrant advocacy organizationsand other dliesin
the comprehensive immigration reform movement.

1. An analytical framework

The McCan/Kennedy bill probably representsthe best opportunity in many years, and perhapsfor
many yearsto come, for abroad, comprehensive and generousreform of the broken immigration lavsthat
are causing so much pain and hardship inimmigrant familiesand communities acrossthe country. 1t contains
two very sgnificant labor law reforms that we must take quite serioudy.

Thefirgt, of course, isthe generd legdization of most of theimmigrantswho are now working and
living in the United States, coupled with the operating principle that future immigrants will be afforded a
reasonable avenue to obtain lega statusto work. Just being in legd statuswill, dl other thingsbeing equd,
no doubt boost the ability of such workersto defend themsdlves and to improve their wages and working
conditions. When coupled with provisonsfor family unification and a path to citizenship, these provisons
offer the progpect of atimein the not-too-digtant future when immigrant communitieswill haveavoiceinthe
affairs of this country commensurate with their numbers and the contributions they make to our society.

The second important reform is the principle that worker visas will be portable, belonging to the
worker, not her employer. The significance of this difference from other models of temporary worker
programsfor non-professiona workers cannot begainsaid. It offerstheworker options. Hecan organize,
complain or just vote with his feet, when conditions with an employer are substandard. Thisis a very
ggnificant reform.

Because of these factors, and because the bill would aleviate suffering of workersin the United
States who are now undocumented, we want to likethishill. However, many who have worked for years
with temporary worker programs are left with aquessy feding that, for dl of its Srengths and benefits, this
act fdlsshort of itsgod of improving thelot of immigrant and other workersinthiscountry. Becausethenhill
iSso attractive, it seemsimportant to analyze carefully and to state clearly the shortcomings of thislegidation
so that it can be improved, if possible, and if compromise is necessary and desirable, the trade-offs are
clearly understood by policy-makers, and, above dl, by oursalves.



It isin this spirit that we undertake the task of clarifying the aspects of McCan/Kennedy that are
troubling to some seasoned immigrant worker advocates. We acknowledge from the outset theimportant
contribution the negotiators of this compromise have made.

Traditiondly, temporary worker programs have sought to protect wages and working conditionsin
the United States by redtricting the number of new entrants into the labor market to certain jobsfor which
there were not sufficient available workers, and by regulating the wages and conditions offered by
employers of workers admitted from other countriesto prevent undermining the prevailing conditions. The
fundamenta theory underlying McCain/Kennedy’ s new approach to labor exchange appearsto ssem from
the conclusion that it is either impossible or undesirable, or both, to restrict unlawful entry into the United
States' labor market, or to protect prevailing U.S. wages and working conditions through regulation of
employers of nonnative workers. Instead, by giving new workers the same choices as to how and for
whom they work, it is hoped that they will be able to prosper in the free market. Thisnotion is gppedling
when one looks back at the utter failure of border control measures or the regulatory schemesin programs
like H-2A and H-2B or the Bracero program.

However, three fundamental aspects of the bill are of serious concern.

1. No one prospers in a free market that is so flooded with low cost competition for the goods or
servicesthey offer that prices plummet to theleve of the lowest cost competitor intheworld. The
bill seemsto be basad upon the idea of legdizing the immigrant workers now in the economy, and
accepting that the current level of about 400,000 workersayear will enter inthefutureeither legdly
or illegdly, and s0 provides visas to permit legd entry of this level of future flow workers.
However, rather than merely accommodating the current Sate of affairs, the bill actualy contains
incentives for employers to churn their labor forces in ways that will likdy simulate far wider
immigration, both legd and illegd. Thisflood of new workersislikdly to swamp the free-market
advantages workers gain through legdization and portability.

2. While the ided is for new workers to have the freedom to make choices about their work, this
freedomisillusory. The structure of the future flow immigration program under M cCain/Kennedy
ends up, in some ways, with the worst of both worlds. Because of what they must do to become
and remain legally authorized, workerswill find themsalves without the practical ability to exercise
choices in the free market, but also without the protections of more traditiona temporary worker
programs.

3. Finaly, the labor protections that are included in the bill cannot actudly be enforced under
proposed mechanisms.



The remainder of this paper will look in greater detall at each of these issues and, where possible,
address dternatives.

2. I nducementsto churning and labor oversupply. $5.15 for all non-professional work?

It is estimated that about 400,000 workers come to the United States each year to work without
authorization. Hence, McCain/Kennedy includes this number of visas for H-5A workerseachyear. The
bill’s triggers for higher visa numbers, depending on demand, can quickly escdate the number of new
workers (we are talking here about those who are not now working in the United States, who would be
eligible for H-5B visas). Within afew years, it is possble that this provison could admit some 4,000,000
new workers beyond thework force that is currently in the country, Snce each visaisgood for three years,
with arenewa for another three year term.

Potentid Size of the H-5A Temporary Guestworker Program
With 20% annud increase

Potentia H-5A Visasin Current Use as of:
Yearl | Year 2 Year 3 Year 4 Year 5 Year 6
New Yr 1 Visas 400,000 | 400,000| 400,000 400,000 400,000 400,000
New Yr 2 Visas* 480,000 480,000| 480,000 480,000 480,000
New Yr 3 Visas* 576,000| 576,000 576,000 576,000
New Yr 4 Visas* 691,200 691,200 691,200
New Yr 5 Visas* 829,440 829,440
New Yr 6 Visas* 995,328
Cumulaive Tota Visas | 400,000 | 880,000 | 1,456,000 | 2,147,200| 2,976,640| 3,971,968

* Assumes a 20% increase in the number of H-5A visasissued each year.

(For the first fiscal year of implementation, 400,000 H-5A visas will be made available for use within this program. In
subsequent fiscal years, the number will adjust according to market demand. If the total number of visas alocated for that
fiscal year are allotted within the first quarter of that fiscal year, then an additiona 20 percent of thealocated number shall
be made available immediately and the allocated amount for the following fiscal year shall increase by 20 percent of the
original alocated amount in the prior fiscal year.)

This is bound to have a large impact on availability of work for al workers who do not have advanced
educstion.

One could plaugbly argue that this would occur anyway duetoillegd migration. But current new
migration of unauthorized workers comes overwhemingly from Mexico, and to a certain extent, el sewhere



in Centrad America. However, the proposed H-5A visasare not particularly tied to any country of origin.
Thereforeif the“free market” reforms produce the desired effect of permitting newly admitted workersand
those newly in lawful status as H-5B workers to become more assertive as to conditions of work,
employers could avoid their demands by seeking even more desperate workersfrom ever poorer parts of
the globe, who could be offered the incentive of work in the U.S. and evertudly, the chanceto immigrate.
These advantages may well make the codtly trip to the U.S worthwhile.

To the extent that world economic competition causes some of the annua supply of 400,000 visas
to be used in new sending countries, those visas would not be avail ableto absorb the Mexicansand Centra
Americans who could be expected to come to the United States on their own under current law. Will the
bill’s changes in enforcement, and the opportunity to stand in line for a visa, be sufficient to deter those
workers from nearby countries who are excluded by the cap from coming anyway on their own without
papers? We can't redly know, but the history of effortsto stop illega migration across a three thousand
mile border does not bode well.

Further, the H2A and H2B programs have produced a quasi-crimind army of recruitersin
Mexico, Guatemala, and other countrieswho profit from sdling the right to work in the United States, onan
annual basis, to desperate workers. It is predictable that this sysemwill swing into gear to recruit new H-
5A workers, especidly since the new system would leave recruitment of participants in the hands of
employers. Since the opportunity to profit would inure only in the first year (Snce workers can return on
their own theresfter) this system will be biased in favor of introducing new workerseach year. Numerous
examples of abusesexist under the current H-2A and H-2B programs;* these abuseswill only increasewith
aprogram the size and nature of the H-5A program.

Thesefactorsarelikdy to conspire to cause churning of workersin non-professiona occupations,
with very little job security and too many workers chasing too few jobs.

Traditionally, temporary labor programs have attempted to protect the wages and working
conditionsinthe U.S. economy not only by limiting the numbers of new workers, but by mandating minimum
conditions of employment that meet or exceed those conditions prevailing in the industry and area of
employment. This program does not have an adverse effect wage rate, asin H-2A, or even much of a
prevailing wage rate requirement. (The adverse effect wagerateisthe average hourly ratethat dl field and
livestock workers made the prior year in the region of employment, the prevailing wage rate is the most

1 For example, a number of lawsuits have alleged that recruiters require that employees pay large recruitment fees
and/or pledge collateral with the employer’ s representativesin order to be hired under the H-2B programs. Perez-
Perez, et al, v. Progressive Forestry Services, Inc., et al, U.S. District Court for the District of Oregon, Civ. No 98-
1474-K1 (D. Or.) (1998); Vicente Vera-Martinez v. Grano Reforestation, Inc., U.S. District Court for the Western
District of Arkansas; Case No. 03-6002 (2003); Escolastico De Leon Granados,et al. v. Eller and Sons TreesInc., et
al., Northern District of Georgia, Case No. 1:05-CV-1473 (2005); Hugo Martin Recinos-Recinos, et al. v. Express
Forestry, et al. U.S. District Court for the Eastern District of Louisiana, Case No. 05-1355 (2005).
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common rate paid in the particular job intheindustry and area. Both serveto help protect the wages of dl

workers from being adversdly affected by use of temporary workers from other countries) Thereisonly
the requirement that the H-5A worker be paid the same as otherssimilarly situated. Thereisnothing, aside
from the economic counter pressure of workers demands, to keep wagesfrom drifting steadily downward
to the minimum wage.

The lack of a prevailing wage standard will encourage recruitment of new workers at the lowest
level and will drive down wages. Protections againgt wage discrimination between workers will only
encourage employers to discharge or fail to rehire current staff in order to reduce wages for everyone.
Further, thevirtudly limitlessavailability of chegp workerswill promote transfer of work from direct hireto
labor contractors, who then can hire their new crews at the lower rate at which foreign workers are hired.

These factors could be mitigated.

Thelaw could requirethat any employer who employsor knowingly useseither (1) H-5A workers
who were recruited into the country by it or its agents, (2) H-5A workerswho areintheir first U.S. job or
(3) an unauthorized worker be required to pay al workers in the employ of the enterprise in that work
classfication an AEWR or prevailing wageratefor thework in question. Therate could becaculated asan
average using the OES data set and be published by the Department of Labor. To be at dl red, thisrate
must be enforcesble by the workers through adirect cause of action, with asignificant penaty, payableto
the workers, for noncompliance. This would reduce incentives for an employer ddliberately to churn his
work force to reduce wage rates

Further, to maintain U.S. working conditions, certain fundamenta employeerights, such asworkers
compensation, could be guaranteed to al workers, no matter where they work.

The provison that H-5A workers can't be used during a strike or lockout is fine asfar asit goes.
However, smilar provisons in existing law have been read very narrowly to apply only to the direct
replacement of workerswho are currently on strike or being locked out. To prevent use of thisprogramto
avoid worker demands for better conditionsthe strike or lockout protection could be broadened to cover
the replacement of workers who were discharged during the course of alabor dispute.

The bill currently contains a requirement of preference for U.S. workers, prior to hiring an H-5A
worker. To prevent replacement of last year’ simmigrant workers with anew group this year asaway of
avoiding worker demands, to treat newly legd workersequivaently to other workersand to avoid bringing
in new workers when suitable workers are in the country aready, this preference could be extended to
include any authorized worker currently inthe country, including H-5A" sand H-5B’s. Where United States
workers who have job preference are referred to jobs, but not hired, the employer could be required to
report the basis for rgjecting the worker.



A provison prohibiting fees for recruitment or trangportation of newly recruited H-5A workers
would help avoid the imperative for the recruiter industry in Mexico and other sending countriesto try to
continue sending workersin excess of need in order to profit from doing so. Presumably, if the workers
couldn’t be charged (though enforcement will be achalenge), then employerswould pay for recruiting, and
there would be some incentive not to pay for recruiting more workers than needed.

Successful measures to control illega immigration at the border will require collaboration with
sending countries, especialy Mexico. There are reasonable grounds to believe that the prospect of lega
status for its transnationad workers might induce such collaboration. The bill somewhat vagudly refersto
bilateral agreementswith sending countries, but does not require them. H-5A workers should be admitted
only under terms of bilateral agreements with sending governments that require collaboration on border
control and compliance with the laws of the sending government.

3. Can new workersreally choose?

Thereareanumber of agpectsof the program that would likely, asapractical matter, severely limit
the mobility of H-5A workers, and, thus, tend to indenture them to their origind employers, rather than
alowing them to become the free agents in the market that the bill envisons.

Putting control of who can obtain a visa under H-5A in handsof the foreign recr uitersfor
employersisan invitation to exploitation.

Fird, isthe requirement that, to obtain an visa, anH-5A worker would haveto procure ajob offer
from abroad from a U.S. employer. While matching the admission of aworker to an available U.S. job
isn't necessarily abad ideg, in light of the oversupply of labor issue discussed above, placing the choice of
which workers are able to apply for the visain the hands of employer representatives operating in other
countries is a recipe for worker abuse. Workers will be charged under the table to get on the list.
“Activig” or “untrustworthy” workers need not apply. This provison will empower the recruitment
networksin Mexico and other countries to make the most important decisonsin workers' lives. The cost
will be dear. Could selection of who getsavisato fill pogtionsthat employers say they need be placed in
neutra hands? Perhaps alotted through a lottery system?

The penalty fee provisions of the bill will cause dependence and exploitation.

The “pendty” fees are prohibitively expensive and will creste even greater opportunities for
exploitation of workers by alowing employersto front the origind fee and recoup it from wages, probably
at steep effectiveinterest rates. During thefirst few weeks of work, thisislikely to result inlittle net income,
and thus greater vulnerability. 1t may aso create an dternative coyote system with recruiters fronting the



fee, and sdling the workers into the market. Those workers who are able will likely incur debt, often at
usurious rates of interest and secured by family assets (or persond safety of family members) in the home
country. The need to repay these debts makes workers desperate and dependent.

If H-5A workersare recruited in Mexico by U.S. employers, itisillegd asamatter of Mexican law
to charge workersfeesfor immigration expenses, these arethe responsbility of the employer under Article
28 of the national Ley Federal de Trabgjo. Though US recruitersroutinely ignorethisprovison, itisalittle
peculiar to say that we are trying to “legdize’ the system of labor exchange with a system that overtly
assumes that Mexican labor protections will be ignored. Similarly, Guatemaan law requires that those
recruiting in Guatemala pay al trangportation costs of workers from their home to the place of work. It
further requiresthat employers post abond sufficient to cover the costs of repatriation of the worker back
to Guatemala and to cover any clams made. Article 34 of Decree No. 14—41 of the Congress of the
Republic of Guatemda. Again, asystem that is predicated on violation of other countries’ lawsis clearly
problemétic.

Even for H-5B workers currently in the country, the need to find the resources to pay the very
sgnificant pendtieswill force great dependence upon employers who are willing to finance an application.
Then, the need to repay debt will makeit very difficult for theworker to be ableto leavework or risk losng
it in order to assert workplace rights.

If theimposition of thesefees on desperately poor workersisapolitical necessity, some stepscould
dill be taken to soften their impact.  Since raisng this money is such a burden without benefit of
employment, and most likdy will be paid out of wages earned in the United States, why not make the
pendty payable over time? Compliance would be largely assured, since a failure to pay would put the
worker out of status, and endthevisa. Therate of payment might betied to current earnings, sotheworker
can change jobs (or risk being fired for asserting work rights) without falling out of status because of not
being able to make a payment.

If workers are not permitted to pay over time, the law should make it explicit that deduction
resulting in payment below gpplicable minimum wage (FLSA or date) isillegd. See Arriaga v. Florida
Pacific Farms, 305 F.3d 1228 (11th Cir. 2002). Another dternativewould beto prohibit garnishment or
offset againgt future wage payment to recoup advances of money to pay the pendty.

The Need to Stay Employed to Remain in Status will Significantly Reduce the Labor
Mobility of H-5A workers

H-5A workers cannot remain unemployed for morethan 45 days.  After that time theworker must
leave the U.S,, and if she does not do so, is barred from future participation. This time period is not
extended due to injury, retdiation or other job-related termination.



A 45-day period will exclude most farmworkers, many congtruction workersand landscapers. Itis
not clear whether this would apply to gtriking workers. Given that the average current period of
unemployment is many weeks longer than 45 days, workers will be reluctant to risk retdiatory firing for
collective action or otherwise asserting rights. Workers with occupationa injuries would not be able to
access trestment and vocationd rehabilitation services in the United States. Under current language, an
employer could discharge an employee who complains and the employee will have to leave before any
agency could possbly process the complaint, and well before civil litigation could be heard. Therewould
be anincentiveto delay settling lega claimsand other workplace disputes until theworker isforced to leave
the country.

Possible solutionsto this problem woul d be to ensure that any lost time dueto industrid injury does
not count againgt the 45 days until aworkers compensation clamisfindly denied. (A smilar provisionisin
AGJOBYS). Similarly, unemployment would not count if the worker has filed an adminidrative or civil
complaint filed dleging retdiation, discrimination, underpayment of wages, etc., until afinding of no merit.
Thebill could establishaW (“Whistleblower”) visaavailableto workersthat fileclams. Extending the limit
to 90 days would bridge alot of seasona work.

Workerswho areFavored by their Employer Should not MovetotheFront of theLinefor
Receiving Permanent Status.

The bill ssemsto dlow employersto petition for permanent status for their workersimmediately,
while aworker is able to petition on her own only at the end of the second, three-year visa. Employers
should not be able to endow workers with alawful permanent resident visa earlier than the worker could
otherwise gpply. This creates undesirable dependence on asingle employer, and would dlow employers
leverage to manipulate workers who will want early consderation for the sske of immigrating family
members. While threats of retaiation about this are prohibited, this protection only takes effect after the
petition isfiled. Anemployer could promiseto apply after aperiod of “loyd” service, and keep workers
hanging. Setting a fixed time at which any worker who has met the program’ s requirements can apply
would reduce thisrisk. If employersare alowed to petition early, then the worker’ s union should aso be
given standing to do so.

The new annual eectronic employment verification system is likely unworkable and
expensiveto extend to all workers, and if limited to theseimmigrant workers, will likely create
even mor e discrimination.

Anyonewho hashad acredit card understandsthat data systems, eveninthe age of computers, are
not infalible. Some workers who are digible to work will not be listed or will not be properly liged in a
manner that matches the officid record. This will cause workers difficulty in staying in and seeking



employment. If dectronic verification islimited to H-5workers, the extraburdensfor employers may result
in discriminatory trestment. Expangon of annua verification to al workersisthefirst septoanaiond ID,
and may create even more incentives to work off the clock and thereby both increase minimum wage and
overtime violations and reduce tax revenues to states and the federd government. The Socid Security
Adminigtration is not equipped to handle this burden, nor should resources be transferred to it to do so
when it isdready having difficulty mesting its statutory obligations. Workersin statesusing SSA to do a
secondary hand verification in instances of “ suspected” identify theft wait monthsfor correction of records
and meanwhile are not digible for unemployment compensation; the comparableimpact if this verification
were expanded to dl workersannualy would be for workersto beineligible to work. H-5A workerswould
be required to leave the country after 45 days.

Thebenefitsof thissystem arelikely to minima, as compared to employer costsand the burdenson
individua workers and the public’srightsto privacy. The burden must be on the employer and SSA. If
verification comes back negative, there can be no immediate obligation for the employer to terminate. An
employer wanting to terminate on thisbasis must be required to ask for secondary confirmation. Angpped
process complying with due process must be crested. If therecord till comesback invaid, and the worker
files an apped or request for correction of records, she must remain work-authorized and the employer
prohibited from using this bas's to terminate employment until SSA affirmatively decidesthat theworker is
not authorized. Sanctionsfor employers misuse of system, recoverable by theworker would hel p prevent
discrimination and abuse.

4. Will the labor protections find meaningful enfor cement?

Administrative Remedies are Inadequate and Meaningful Enforcement By DOL Is
Unlikely Given Current Procedures and Staffing.

In the draft bill, most—if not dl—enforcement authority is vested in the Department of Labor. Its
available enforcement capabilities areinadequate for exigting responsibilitiesand prioritized for other issues.
Further, under the bill, DOL would only have invedtigative authority after it concludes thet there is
reasonable causeto do so. This putsthe burden on the employee/complainant to establish proof beforethe
aninvestigation even begins. Labor legidation haslong recognized that workersare not on an equal footing
with employers, particularly when it comesto records and burdens of proof. 1t will bevirtudly impossble
for aworker to come forward with proof of disparate pay, discrimination or retaliation based on anything
other than her own statements and hearsay evidence provided by other workers. Access to employer
records is critical and can only be guaranteed through an adminigtrative process that requires a least
preliminary investigation by DOL, or vestsin the worker the right to subpoena records.

To the extent that DOL enforcement isapart of the system, the burden of proof must ensure that
DOL will investigate any claim filed. Thiswould require an express adminigrative process that guarantees



an adminigrative hearing on any bona fide clam filed. A possible modd might be the Office of Specid
Counsdl process for citizenship discrimination or an administrative hearing process smilar to those under
somedaelaws. A fraud enforcement unit that would randomly audit employers and conduct audits based
on tips and confidentid complaints would increase compliance. A true commitment to these protections
would include an appropriation specificaly for enforcement of the Labor Protectionsincluded in the bill.

Duetoinadequate staffing and resources, itisunlikely that agency enforcement will ever proveto be
effective, s0 the establishment of a private right to enforce the protections of the statute discussed below is
the only meaningful mechanism for enforcement.

TheBill Lacks Any Monetary Penalties Payableto Workers.

Any system of enforcement will depend heavily for its success on the participation of individuas
affected by violations in enforcement action. Y et there are no incentives for workers to bring forward
complaints of violation. Civil pendties againgt violators do not go to the injured parties. Since wage loss
will be reatively low for unskilled workers, and other injuries hard to quantify, effective enforcement will
require indtitution of civil pendties, collectable by injured workers, for violation of labor standards.
Workerswho file and follow-through with complaints againgt their employerslosetimefromwaork and often
haveto incur travel and other costs that they cannot recoup through an administrative process. Employers
rely on the fact that the cost-benefit andyss of pursuing such a complaint does not warrant doing so. A
relatively smal penaty payableto the successful complainant would both compensate workersfor theloss
of use of their wages or benefits and at least partidly offset the cogts of pursuing aclam.

TheKey to Effective Enfor cement of Labor StandardsWill Bethe Creation of an Express
Private Cause of Action That Can Be Asserted in Stateor Federal Court Coupled with Accessto
Private Attorneysand L egal Services Advocates.

Express Creation of a Private Right of Action Should be Included.

As noted above, the adminigtrative remedy included inthe bill isnot likely to provide aprocessthat
ether protectstheworkersor punishesemployersthat violatethelaw. Evenifitisre-tooleditwill only bea
complete remedy if it is augmented by a private right of action. Recent judicid decisons makeit doubtful
that such acauseif action would be inferred under current language. Thiswould leave both U.S. workers
and new immigrants dependent upon an under-funded, overburdened administrative agency to processther
cams. The burdens on the agency will be increased by the fact that many low wage workers are not
English speaking, change their jobs and residences frequently and often cannot be reached by telephone.
An express cause of action would alow both U.S. and H-5A workers access to the courts.
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Meaningful Accessto Legal Representation Is Critical to Enforcement.

In order to have access to the lega system, workers must have access to lawyers willing to
represent them. A right to court-awarded attorneys feeswould help attract private attorneys. However, in
light of the rdatively smdl recoveries that workers will be digible for, it is unlikdy thet there will be an
adequate number of private atorneys willing to take these cases. There is no principled argument for
excluding these workers from digibility for representation by lega services programs that recelve federd
funding. They areworking legally in the country and pay taxesto support the services. Asthe Erlenborn
Commission concluded morethan five years ago, immigrant workers are as needy and deserving of access
tothese srvicesasothers. Y e, because of the general exclusion of diensin the country on temporary visas
from LSC digibility, H-5 workerswill likely be determined to be indigible, unless digibility is specificdly
induded in the hill.

The statusof H-2B workersisillugraiveinthisregard. UnlikeH-2A workers, H-2B workers are
not digible for federdly funded LSC services. Since many dates have no non-federdly funded legd
services programs, most H-2B workers have no practical lega recourse if their employer violates labor
laws. In practice, the H-2B program isrifewith abuses. Theworkersare particularly vulnerableto abuses
because they tend to be isolated, transent, non- Englishspeakersunfamiliar with U.S. laws. UnlikeH-2A
workers, thereis no government entity that has alega obligation to ingpect H-2B housing. Inmost sates,
there is no governmenta entity that sees the protection of the wages and working conditions of H-2B
workers as one of its core missons. The wage and hour laws gpplicable to these workers are routingly
violated by employers.

H-5 workers must be guaranteed reasonable access to the courts, regardless of where they are
living. Some courts have been unwilling to accommodate workers who have had to return to their country
of origin and have issued orders requiring that they must appear for depogtion or trid in thejurisdiction or
face default. Thus, provisonsfor dlowing workersto remain and work inthe U.S. pending the resolution of
their adminigrative or judicid complaints, or to reenter the country to pursue their claims, are imperative.
The bill’s sole provison in this regard is limited to length of stay permitted for H-5B and H-5A visas.
However it isnot uncommon to find that complaining workers are unlawfully discharged and/or blacklisted
after filing acomplaint and the 45-day limit discussed abovewould result in their having to leave the country
if they are unable to find work rdatively quickly after their termination. No provison is made to enable
workers who have | eft the country to return easily to give tesimony or otherwise pursue their dams.

Additional Protections Are Necessary to Prevent Exploitation Through Use of Labor Brokers
There has been a dramatic increase in the use of labor brokers or contractors in the last decade

spawned in part by adedre to diminate the responghility for compliance with labor and immigration laws.
Workersinindustries such asagriculture, janitorid services, dataentry, and garment manufacturing areless
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and lesslikely to be directly employed by the company who isbenefiting from their [abor. Thistrend will be
reinforced by the H-5A program and its reliance on recruitment outside the U.S. Provisions of the hill
regulating the use of foreign labor recruiters gppear to be drawn from the Migrant and Seasona Agricultura
Workers Protection Act’ s regulation of farm labor contractors, 29 U.S.C. § 1801 et seq. Thehistory of
that legidation is ingructive. Predecessor statutes were completely ineffective until liquidated damages
provisons, enforcegble by a private right to sue, with pendties available not only from labor brokers, but
aso from those who used unlicensed contractors or otherwise violate the act.

AWPA and its predecessor statute, the Farm Labor Contractor Registration Act, Pub.L.No. 88-
582, 78 Stat. 920 (1963) (hereinafter, "FLCRA™), were enacted against a backdrop of widespread abuse
of migrant laborers, and inadequate Sate remedies to protect their interests. See, Migratory Labor Bills:
Hearings on S. 521 and Other Bills Before the Subcomm. on Migratory Labor of the Senate Comm. on
Labor and Public Welfare, 88th Cong., 1t Sess. (1963). When FLCRA wasamended in 1974 to createa
privateright to suefor persons aggrieved by violation of the act, the private action was seen by Congressto
be of paramount importance to securing compliance with the law, which had been subject to flagrant
violation and ineffective adminidrative enforcement.

It has become clear that the provisions of the Act cannot be effectively
enforced. Noncompliance by thosewhose activitiesthe Act wasintended
to regulate has become the rule rather than the exception . . . It is quite
evident that the Act in its present form provides no red deterrent to
violations.

S.Rep.No. 1206, 93d Cong., 2d Sess. 3(1974). Congressidentified thelack of aprivate cause of action
as a primary reason for FLCRA's falure. 1d.; H.R.Rep.No. 1493, 93d Cong., 2d Sess. 1 (1974).
Accordingly, one of the "mgjor purposg[g]" of the 1974 Amendmentsto FLCRA wasto "creat[€] acivil
remedy for persons aggrieved by violations of the act.” 1d. Congress deemed "an unfettered federd avil
remedy" to be "crucid to the effective enforcement of exiging law," id., at 7. Farm Labor Contractor
Regigration Act Amendments of 1973: Hearings on H.R. 7597 Before the Subcomm. on Agriculturd
Labor of the House Comm. on Education and Labor, 93d Cong., 1st Sess. 112 (1973)(statement of
FLCRA co-sponsor Rep. Ford). Aggrieved personswere permitted to suein federa court, without regard
to the amount in controversy or exhaugtion of remedies. Upon ashowing of intentiona violation of the act,
they could collect "actua damages, or $500 for each violation, or other equitablerdlief.” 1974 H.R.Rep. at
11, 20.

Theright to suein federd court was maintained when Congress replaced FLCRA with AWPA in
1982. However, AWPA expanded the class of persons subject to federa dutiesto include personswho
wererecruiting or employing workers, whether or not they were labor contractors. Again, the privateright
to sue was seen to be the key eement in obtaining compliance with the protections AWPA sought to
provide.
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It has long been apparent that neither volunteerism on the part of
agribusiness nor the puny enforcement efforts of the Department of Labor
can be expected to make asignificant difference in the working conditions
of farmworkers. Likethe FLCRA, the AWPA providesfor aprivateright
of action and holds out the prospect of large damage awards againgt

agriculturd employers who midresat their workers. This, | am sure, will

prove to be the most important deterrent against the continued abuse of
migrant and seasond farmworkers.

128 Cong.Rec. H10456 (daily ed. Dec. 20, 1982)(statement of Rep. Ford)(emphasis added).

Under the H5A program, it will be even more difficult to enforce the law againg the labor
intermediaries, who will be operating outside of the United States. To enforce labor protections effectively,
businesses and individuas who use unlicensed labor recruiters must be jointly and severdly ligblefor civil
pendlties, collectible by injured workers. A bonding requirement, asa condition of licensing would provide
additional necessary protection. (Both Mexican and Guatemaan law currently requiresemployerswho are
recruiting workers in Mexico to post a bond to guarantee performance of lega requirements.)

Banning the treatment of H-5 workers as independent contractors is helpful. The bigger
enforcement issue will be whether the workers, admittedly employees, are employed solely by labor
contractors or jointly employed by the businessthat is actudly using their labor. The adoption of the Fair
Labor Standards Act definition of “employ” ishelpful in thisrespect, but the caselaw al turns on factsand
circumstances and some cases are successful and othersnot. At theoutset, itisn’t dways clear to workers
or putative employersasto who will be held responsiblefor assuring proper conditions of employment. A
clear gatement holding businessesthat use H-5workersasan integrated part of their enterpriseresponsible
as employers would resolve this ambiguity, assure greater compliance, and reduce litigation.

Conclusion

This critique of the labor protections contained in the McCan/Kennedy bill iswritten in the spirit
of contributing to our collective understanding of the likely effects of its provisons on the red world of
low wage workers-immigrant and non-immigrant aike. It is hoped that the remarkable beginning
negotiated by the congressiona staffs involved can be improved and strengthened to create an
immigration system that works fairly for workers and their families and is a source of solidarity and
grength in efforts to improve their plight. The bill isagreat sarting point, so long asit is not viewed by
al asthe progressve high water mark, from which one-way concessons mugt inevitably be made to
achieve passage. If the redlities of immigration politics are such that concessions must be made, it is
important that we al understand what is being given up.
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The undersigned authors of this analysis bring the unique prospective of a collective 136
years of legal experience representing immigrant workers, mostly in migrant legal services
projects. A significant aspect of this work has involved litigation and advocacy with respect to
the H-2A and H-2B temporary worker programs. Experience with these programs, and with the
implementation of the Immigration Reform and Control Act of 1984, offers significant insight
into how the H-5A and H-5B programs proposed in the McCain/ Kennedy bill might actually
work in the real world. This analysis of the labor provisions of that bill was prepared to share
those perspectives with labor, immigrant advocacy organizations and other alies in the
comprehensive immigration reform movement.
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